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onexcaHAp CepriioBuy IMUPOXKEHKO,
(aHAMAAT IOPHAMIHHUX r'iayK, AOLEHT,

npo(I)eCOP kadeapH CoulaJleO-'EKOHOMil{HHX AUCLMIIIH
KoMyHaNbHOTO 33Ky «XapkiBcbka

« y TyMaHiTapHo-neaaroriyua aKazieMis»
XapKiBCBKO 06s1acHOI paziu, aaBoKaT

KPUMIHAJIBHA BIATIOBIZAILHICTD 3A HE3AKOHHE MOBO/KEHHA
31 3BPOEIO (CT. 263 KK YKPATHH): HA YACI 3MIHU
Y IPABO3ACTOCYBAHHI

3a pisHUMH AQHUMH (_B T.4. MBC Yxpaiuu ta HauionanbHoi noJinii) MpoTAroM ocTaHHIX M'ATH
poKiB CYTTEBO 3POC/IA KIILKICTb 06.1iKoBaHMX 3104MHiB NPOTH rpoMa/icbKoi 6e3neKH, B T. 4. CyCMiJIbHO
Hebe3NeYHHX ALAHb, IPEAMETOM AKHX € 36posi, GoiioBi npunacu abo BUGYX0Bi peyoBHHH. Y 3B'A3KY 3
YHM, HOBHX 3363P§{13Hb HabyBae cycninbha AYMKa 1010 Heo6XiAHOCTI 3aKOHO/AaBYOi perjaMeHTaLii
06iry BorHena/ibHoi 36poi Ta BNpoBamkeH s YiTkux NIPaBHJI IOBO/KEHHA 3 HElo.

BiumiTPgMO, mWo y 4.1 cr.263 KpuminansHoro Koaekcy Ykpainu (mani - KK) BcTaHOB/IEHO
Bip,nosiganbmcrl: 3a HOCIHHA, 36epiraHHs, npuaGauus, nepejayy 4u 36yT BorHenajbHoOi 36poi (KpiM
IIaIKOCTBOJIBHOL MUC/IMBCEKOT), 60110BUX npunacis, BHOYXOBHUX pPeyoBHH a60 BUOGYXOBHMX MPUCTPOIB
Ges nepe/6aueHOro 3aKOHOM 03BOJy, a y4.1cr.263-1 KK - 3a HesakoHHe BUrOTOBJIEHHS, TePepoBKY
4YH PEMOHT BOTHeNalbHoi 36poi abo anbcudikawiio, HesakoHHe BUJAJIEHHs Y4 3MiHa il MapKyBaHHS,
ab0 He3aKOHHe BUTOTOBJIEHHs 60HOBHMX Npunacis, BHOYXOBHX PEYOBHH YK BUGYXOBHX NPUCTPOIB.

BsiaHKeTHI JUCno3MLil BULEe LUTOBaHMX HopM KK nocunaloThcsi Ha «3aKOH», IKMM NMOBHHEH
PerJiaMeHTYBAaTHCS NMOPAAOK O6iry Ta OTpUMaHHA [103BOJly HAa BYMHEHHs KOHKDeTHHX Jid i3
3a3Ha4eHHUMH MpeJMeTaMH.

OAHaK rOJIOBHOK MPOG/IEMOK TenepilHbOro 3aCTOCYBaHHA 3raJjaHuX MOJIOKeHb B SIKOCTI
NpaBoBOi Mi/[CTaBU AJIsl NPUTATHEHHS 210 KpUMiHa/IbHOI Bi/iIOBiJa/IbHOCTI MoJsisirae B TOMY, 1110 TaKOT'0
CnewialbHOro 3aKOHyY He iCHye (AeTasbHiwe AuB. [1]).

TpaauuiiiHO CyA0Ba NpaKTHKa NpY BUPIlIEHHI MWTAHHSA, YM € 3aKOHHMM a60 HE3aKOHHWUM
NMOBO/LKEHHs 31 36po€i0, GOHOBMMHM Npumacamu, BUGYXOBMMH pPEYOBHHAMH a6o NPHCTPOSIMH,
KkepyBasiacsi [10J10>keHHAM Npo A03Bi/IbHY cHCTeMy (3aTBepMKEHUM OCTaHOBOIO Kab6inety MiHicTpis
Ykpaiuu Big 12.10.1992 Ne 576 (3i 3aminamu)), IHCTpyKLi€l0 Npo NOpsiAOK BUTOTOBACHHS, npuAGaHHs,
3bepiranHsi, 061Ky, nepeBe3eHHs Ta BAKOPMCTAHHA BOTHENAAbHOI, MHEBMATHYHOI i X0J10AHOI 36poi,
NPUCTPOIB  BITYU3HAHOrO BMPOGHWLTBA AJIA BIACTPiNY NATPOHIB, CHOPSA/PKEHUX TYMOBMMH 4H
AHAJIOriYHUMH 3a CBOIMH BJIACTMBOCTSAMH METa/IbHUMH CHApsIAaMH HeCMepTesIbHOI Aji, Ta 3a3HaYeHUX
NMaTpPOHIB, a Takox GoenpunaciB A0 36poi Ta BUOYXOBUX MaTepiaiiB (3aTBepmieHOI Hakazom MBC
Ykpainu Big 21.08.1998 p. Ne 622 (3i 3minamu)).

Takui nigxis HeoJHOpPa30BO KPUTHKYBABCA HAYKOBUAMH Ta MPAaKTHYHUMM MpaLiBHHKAMH
(30kpema, aBokaTamMu), OCKINILKM MPAMO CyrNepeduTh 6a30BOMY NPHHIMNY KPUMIiHAILHOTO npaea -
nullum crimen, nulla poena sine lege (;1at. HeMae 3JI04HHY, HeMa€ NoKapaHHs 6e3 3aKOHY).

[lpy bOMy MOMMJIKOBHMM, Ha Hall MOIJAA, CJiJ BBaXaTH POSIIMPEHe T/IyMayeHHs! TepMiHy
“3aKoH» y aucnosunii 4.1 cr.263 KK YkpaiHu sik 3aKOHOAABCTBO, y L{JIOMy, aJpke Takuit migxig
CIPOCTOBYETbCA .5 MOTHBYBaibHOI 4acTWHM piweHHss Koucrutyuiiinoro Cyay Vkpaiau Big
03.12.1998 Ne 1-40/98 y cnpaBi 3a KOHCTHTYLiHHUM MOAAHHAM HapOJHHX Aeﬂ)fl‘aTiB Ykpainu wogo
BiANOBigHOCTI Koncrurynii Ykpainu (koncrutyuiiHocti) locraHoBu BepxosHoi Pagu Ykpainu «Ilpo
BHECeHHs 3MiH 20 PersamenTy BepxoBHoi Pagu Ykpainu» (crnpasa npo  yTBOpeHHs bpakuii y
Bepxowiit Pagj Ykpaiuu)». B HbOMy 3a3HaueHo, 10 «3aKoH» € $popMoIo BiANOBigHOrO HOpMaTHBHO-
TpaBoBoro akry, o NpUAMaEThCs 3rigHO 3 NPOLEAYpPOolo, BU3HayeHoo cT. 84, 93, 94 Koncturynii
Ypaitin i e € ToTONKHIM iHIIAM HOPMaTHBHO-NIPaBOBMM JI0KyMEHTaM. ¢ ) :

KpiM Toro, cucremumii aHania YMHHOrO 3aKOHy MPO KPHUMiHAIbHY BIANOBIJAJIBHICTD  fae
nijicTaBy CTBEp/PKYBaTH, L0 3aKOHO/ABElb IIi/i Yac KOHCTPYIOBaHHS PAAY AMCNO3HLIA poGuTh
focunanus wa pisui BugM HopMaTuBHHX /Kepen: KOHCTHTYLjl0 YKpaiHH, 3aKOHH, 3aKOHOAABCTBO,
fpaBuna Tomo [2]. “ ’ -

_ Takum ynnom, y Bunagxy 3i ct. 263 KK Hemae 3akoHy, #KMR BCTARORLIOL ROSBLIBHIN NOPANOK
06iry 36pof. Jinme NPU NOpYLIEHH] 3aKOHY, JIID/IUHA MOXKe PO3YMITH He TIIbKW 3MICT, ajle i Npu4MHu
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MIHOJIOTTIHI 3ACOBH MPOTHAII 3/I04HHAY

HAJILHO- BI TA KPH
i npABl?oi BE3NMEKH TA [yBJIIMHOTO MOPA/IKY. XAPKIB, 2019
— npPOTH l'POMAlle \
i iM BHYTPIillHIM BiaHO
| rax Moxe BUSHaUHTHCR 31 GBOINDRTRE AHOWeHHsAM 4, Nopyy,
o6BHHyBadeHHs, a BIAT o arny [B1 -

CBO .
a60 3anepeurTH iHaJIbHOTO
TH crocysanHsi KpHM fpouecyanpyqp,,

a
in BigMi 0 3 Mo4aTKOM 3 . e :
Cnig BigmiTATH, LI i - KITK) Bce yacTile no4anu 3.33 MinuBi P x Bere,
YKpaiHH Bif 13.04.2012 (nani - aRTUKH  3aCY/DKEHHA 0ci6, OGBMHYBaYeHHX 3a cp e ey,
i in ‘ ,
yxBaJieHl chnepeq ycraJ;zPll(zHy p o s
BiZiCyTHOCTI cneulerr;n(c);:" neptol jpcraHuii foBepTaiy MpOKypopy 06BHHYBabHUi aKkT
Y nepuy 4epry,
BifiCyTHICTIO B HROMY [ocuHaHHs Ha HOpMH K

TAKOro 3aKOHY: BH3HA

Y 3p’
OHKpETHOTO 3aKOHY, NOPYLIEHHS 063"HYBaqu B3

3
: UTArHeHHd A0 KpuMiHaJleo'l' BilanBip.aJIbHOCTi 3a_c1'. 263 KK. UM kon,
gt i OKOM CTaJI0 yXBasleHHs punpaB/lyBaJbHUX Bupomf [3].
ggﬂbﬁ:yssipuem AN npaBOBaCTOC)’Ba:Hﬂ F::Bi;iiaozzu ,ﬁ:;cl:o‘agf Bep’fOBHoro
Vipainu y cmpasi Ne 5-49x13 BiA 03.03.2014, BIAT o A siAcyTHicr,
33!50HOAaBCl'Ba BHK/II0YAE MOMUIMBICTD nokapaHHsi 3a HOr0 nopy , OCKIMbKH He v
[IeHHS HeiCHy1040ro nopsAAKY-
noxapzl;:i:*?n"p?:;}égnuso 3ayBaXYHOTh, 1O i ocobH Mo:i();'gb ozﬁm;;,:]?lsi:,,ﬁ?“““m” " H
icHyBaHHS 3aKOHY, AKWii BU3HAYaE NMOpAAOK noBOKEHHS p ; AHO Aepana e oy a

: : e : pasi

7 UMyC y BHUTJIAAL KPUMIHAJIBHOI Bifnosj t
3aCTOCOBYBATH /10 0COGH npotecyaJibHHH TP yc y Rathocr; o
BiZICyTHiCTb A103BOJIY, nepeAbayeHoro 3aKOHOM,

noku HeMae 3aKoHy, ijuﬁ qepeaﬁaqae OTPHMapyy
11b0ro 403B0JTy. HasBHICTb NiI3aKOHHUX aKTi Kabinety MiHlCTyP‘B Y:sa"*"’ MiHicrepcraa BHY ity
cnpaB YkpaiHu He MOXe CBIAYMTH TPO icHyBaHHs 3aKOHY YKpaiHH, AKHM Mepeadadeno mnopgy,
MOBOKEHHS 3i 36POEI0 K TAKOIO [2; 4]. 4

BifcyTHiCTb MOPSAAKY, BU3HAYEHOTO BaK?HOM, no36aBis€E Cy/ MOMUIMBOCTI Koucrarygam dakr
[OpYIIEHHS KOHKPETHOI 3ara/ibH0060B’I3KOBOI HOpP‘«‘lH Ta BUKOHYBAaTH iHILI MIPOLECYaNnbHi 0608 a3y
Hanpuxsiaj, po3'siCHUTH 06BHHYBauYeHOMY CyTb MpeA AB/IEHOT0 06BHHYBAYEHHs (vcr. 348 KIIK).

CJif aKLeHTyBaTH yBary, Wo 3rigHo 3 ycTaJleHol0 NMPaKTHKOIO €Bponencrbkoro cyay 3 ipas
JII0IMHU HEOBXiIHO NPUALIATH 0COGIHBY yBary pO3'SICHEHHIO «0GBUHYBAY€HHs1» 0C0Bi, CTOCOBHO sk
BIIKDHTO KpHMiHa/bHe MpPOBA/DKEHHS, aA/DKE feTajsi BYMHEHHSI 3JIOYHHY MOXYTb Bifirpasary
BHpilla/bHY POJIb Mij Yac posrsAy CrHpasH, OCKiJIbKM caMé 3 MOMEHTY JIOBe/IeHHs X [0 Bigoma
MiZI03pI0BAHOr0 BiH BBAXAETHCA o¢iliiiHO MUCBMOBO NoBiZioMJIeHUM Tpo GaKTHYHI Ta opHpuuki
flicTaBK Npej’aBJIeHoro HoMy 06BHHYBaYeHHS (nuB., Hanpukiag, 1. 79 piwenns ECIUI sia 19.12.1989
y cnipaBi «KamaciHCKi poTH ABCTpii»).

BpaxoBylouM HaBe/ieHe, OCTaHHE CJIOBO Y BUpillleHH] BKa3aHOi MpPaBOBOI MPoGJEeMH TOBHHeH
cKasaT¥ BepxoBHHMil cyj, fAKMi CBOIM pillleHHAM, IO MiCTUTHMEe TpaBOBHUH BHCHOBOK, Mae
KOHCTaTyBaTH Bi/ICYTHICTb 3aKOHOJABYHX mijcTaB AJs NPUTATHEHHsT OCOGHM /10 KPHMiHabHol
Bi/MOBIAANbHOCTI 3a AiAHHs, MepeidayeHi cT. 263 KK YkpaiHy, 110, y CBOIO 4epry, CTHMYJII0BaTHME
nap/JaMeHT sIKOMOra IBMAue NPUAHATH 3aKOH, AKUM Gy/le BperyJibOBaHO TOBO/KEHHs 31 36poei,
GoitoBuMM npunacamu abo BUGYXOBUMH PeYOBHHAMH.
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